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The Nature of the United Nations Convention on the Law of the Sea
Article 121, paragraph 3, in the International Law Hierarchy,
Clarified with the Application of the Law of Treaties and the 1CJ’s
Previous Advisory Opinions
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Abstract

In the 2012 Territorial and Maritime Dispute (Nicaragua v. Colombia) case, the
International Court of Justice (hereinafter referred to as the ICJ) held that the United
Nations Convention on the Law of the Sea (UNCLOS) Article 121, paragraph 3, have
become part of customary international law. The South China Sea Arbitration Tribunal
(the SCS Tribunal) also considered this provision a customary international law, the
character of which is a provision of limitation. Nonetheless, some public lawyers have
different opinions from that of the SCS Tribunal. In order to clarify the character of this
article, the author will, besides examining the preparatory work of the Convention and
the circumstances of its conclusion, as well as scholars’ opinion, apply the application of
the Vienna Convention on the Law of Treaties (the Law of Treaties) and the Draft
Conclusions on Subsequent Agreements and Subsequent Practice in Relation to the
Interpretation of Treaties, with Commentaries (the Draft Conclusions). This article
consist of three parts, the relation between the Article 121, paragraph 3and the whole
Article, the relation between the Article 121, paragraph 3 and the Area, as well as the
position of the Article 121, paragraph 3 in the international law hierarchy, by observing
from the three factors, that is, general practice, opinion juris sive necessitates and the
presence of its fundamentally norm-creating character. The author will prove that, first,
the practices show that rocks are not required to have a capacity in its natural form;
secondly, the SCS Tribunal emphasized too much on the protection of the Common
Heritage of Mankind as to overstress the terms, ‘cannot’ and ‘human habitation’, resulting
into a special meaning; thirdly, Article 121, paragraph 3 is a conventional provision, and
might be an ongoing customary international law as well.
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