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Abstract

In the face of illegal, unreported and unregulated fishing (IUU fishing), measures
such as refusal of entry to port, prohibition of land have been adopted by the international
community, with the aim of discouraging 1UU fishing activities by excluding them from
the domestic market. Under the aegis of the Food and Agriculture Organization (FAO),
the Port State Measures Agreement (PSMA) entered into force in 2016. However, as
some fishing States have yet to ratify the Agreement, concerns have been raised over its
limited practical effects. Therefore, this article focuses on the legal nature of measures
prescribed under the PSMA, understanding the role of port states through current practice,
and tries to explore the forefront of legal development of combatting IUU fishing.

The PSMA imposes obligations on States parties to take port State measures
irrespective of the flag of vessels concerned. This could enlarge the scope of exercising
jurisdiction, having the effect of deterring and redressing IUU fishing. The agreement on
PSMA is a milestone. It is argued in this article that port States still play an important role
in breaking the supply chain of IUU fishing. Although legal doctrines and precedents
generally consider port State jurisdiction should not be unlimited, on the other hand, as
observed from positive practice, at least with respect to in-port inspection, port States
tend to exercise jurisdiction regardless of consent from the flag state.

There are a few points worth noting in relation to port State measures: first, the
regional fisheries management organizations and the inspecting States should, to the
extent appropriate, safeguard the vessels’ entitlement to compensation. This would not
only facilitate their access to judicial remedies but would also enhance the legitimacy of
measures taken. It remains to be seen to what extent will rules of international trade law
(esp. non-discrimination principle) restrict the scope of port State measures, while matters
over [UU fishing and related issues could be primarily solved in the form of trade dispute
settlement.
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