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Master is not entitled to invoke
shipowner’s limitation of liability
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Abstract

The article 76 of Maritime Law of the Republic of China is commonly called
Himalaya Clause. It stipulates, if the defences and limitation of liability provided for
in this law shall apply in any action against the carrier in respect of loss, damage or
delay to goods, such an action is brought against a servant or agent of the carrier, such
servant or agent shall be entitled to avail himself of the defences and limitation of
liability which the carrier is entitled to invoke under this law.

The article 21 of Maritime Law also stipulates the shipowner’s limitation of liability.
Is the servant or agent of the shipowner entitled to avail himself of the limitation of
liability which the shipowner is entitled to invoke under article 21?

In detail, according to article 188 of Civil Law of the Republic of China, the employer
shall be jointly liable to make compensation for any tort activity which the employee
has wrongfully caused to the rights of another in the performance of his duties. If the
shipowner (actually employer) proceeds for exoneration from or limitation of liability
pursuant to Article 21 of Maritime Law, so does his employee, like master, crew?

Based on American maritime theory and practical judgment, this article will clarify
whether the Himalaya Clause applies to shipowner’s limitation of liability.
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